BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

THE DEPARTMENT OF REVENUE )
OF THE STATE OF MONTANA, )
) DOCKET NO.: PT-1999-14
Appel | ant, )
)
-VS- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
LOWNELL E. MCGHI E, ) ORDER and OPPORTUNI TY
) FOR JUDI Cl AL REVI EW
Respondent . )

Counsel for the parties agreed the subject issue
primarily involved |egal argunment and agreed to submt the
matter on briefs. The hearing date of August 1, 2000 in Cut
Bank was therefore vacated.

By order dated July 14, 2000, the Board established a
briefing schedule with final subm ssions due on Cctober 15.
Having received the legal argunents in a tinely manner,
the Board considered the matter fully submtted for its
determ nati on. The duty of this Board is to determne
whet her the taxpayer’s residence properly qualifies for an
exenption, based on a preponderance of the evidence. The
Departnent of Revenue is the appellant in this proceeding
and, therefore, has the burden of proof. Based on the

evidence and testinony, the Board finds that the Departnent



of Revenue failed to neet that burden and affirns the
deci sion of the 3 acier County Tax Appeal Board.

AGREED STATEMENT OF | SSUE

Must a veteran be presently, rather than only fornerly,
rated 100% disabled because of a service-connected
disability to qualify his residence as exenpt from property
t axation?

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. All parties were afforded opportunity to present
evi dence, oral and docunentary.

2. The taxpayer is the owner of the property which is
the subject of this appeal and which is described as

foll ows:

Lots 4 and 5, Block 25, Cut Bank Second
Addi ti on, Cty of Cut Bank, County of
d aci er, State of Mont ana and t he
i nprovenents | ocated thereon

3. The taxpayer filed an appeal with the d acier County
Tax Appeal Board on February 3, 1999, citing Section 15-6-
211 (ii), MCA as his reason for seeking property tax
exenption on his residence.

4. The dacier County Tax Appeal Board approved the

appeal , stating:



The GCTAB went wth the appellant on the
basis of the new |aw change (MCA 15-6-211) in
1997. Legi sl ative session changing the wordi ng on
veteran proof of 100% disability from “be” to “has
been”. The DOR is using outdated general
procedures to interpret this law. Ref Exhibit #1
dated 1/10/ 96.

5. Lowell MGCGhie contracted tuberculosis while on
active duty in Wrld War I1. He was rated 100% di sabl ed
because of a service-connected disability by the Veterans
Adm ni stration from March 20, 1946 to February 11, 1948 and
from August 12, 1948 to May 21, 1949 and from Decenber 1,
1949 to February 10, 1951.

6. Since then, Lowell MGhie has not been and is not
now rated 100% di sabl ed.

7. The Veterans Admnistration is the predecessor to
the Departnent of Veterans Affairs, and the name was changed
from Veterans Admnistration to Departnent of Veterans
Affairs in 1989 when it becane a cabi net departnent.

8. Lowell MGhie has an annual adjusted gross incone,
as reported on his latest federal inconme tax return, of not
nore than $30, 000.

9. Lowell McGhie is not married.

10. Lowell McGhie was born on July 28, 1919 and is
presently 82 years of age.

11. Lowell MCGhie was honorably discharged from

the United States Navy on March 9, 1946.



DEPARTMENT OF REVENUE S CONTENTI ONS

M. MCue argues that a veteran nust have been in the

past, and be currently, rated 100% disabled because of a

servi ce-connected disability in order for his residence to
qualify for exenption from property taxation, pursuant to
Section 15-6-211, MCA
A residence, including the lot on which
it is built that is owned and occupied
by a veteran or a veteran's spouse is
exenpt from property taxation if the
veteran: . . (b) if living: . . (ii)
has been rated 100% di sabl ed because of
a service-connected disability.
The DOR agrees that M. MGhie has satisfied the incone
and discharge status requirenents of subsections (1) (b) (i)
and (1) (b) (iii) of Section 15-6-211, MCA M. MChie was
honorably di scharged from active service in the arned forces
on March 19, 1946 and his annual adjusted gross incone, as
reported on his |latest federal inconme tax return, is not nore
t han $30, 000, both requirenents of Section 15-6-211, MCA
The only obstacle remaining toward granting of property

tax exenption for his residence is that he is not currently

rated as 100% disabled because of a service-connected

di sability. M. MGhie has not been rated 100% di sabl ed by
the Veterans Administration since 1951. M. McCue’ s

interpretation of Section 15-6-211 (1) (b) (ii) is that the



“past tense of the verb ‘has been’ refers to having received

in the past and maintaining into the present a disability

rating of 100%”

Further support for this argunent lies in the remainder
of Section 15-6-211, MCA, as it pertains to the surviving
spouse of a 100% servi ce-connect ed di sabl ed vet eran:

(2) The property tax exenption under this

section remains in effect as long as the
property is the primary residence owned and

occupied by the veteran or, if the veteran
i s deceased, by the veteran’s spouse and the
spouse:

(a) is the owner and occupant of the house.
(b) Has an annual adjusted gross incone,
reported on the latest federal inconme tax
return, of not nore than $25, 000;

(c) is unmarried; and

(d) has obtained from the United States
departnment of veterans affairs a letter
indicating the veteran was 100% service-
connected disabled at the tinme of death or
that the veteran died while on active duty
or as a result of a service-connected
di sability.

According to the above statute, when a veteran was not
100% service-connected disabled at the tinme of death, the
surviving spouse could not qualify their primary residence
for the exenption. M. MCue argues that the exenption
statute, read as a whole, “shows no intent to generously
grant the exenption to every living veteran who was ever

rated 100% disabled, although he or she no longer is so

rated, on the one hand, yet on the other hand parsinoniously



limt the exenption for surviving spouses to only those
spouses of veterans who were thensel ves 100% di sabled up to
and including the tine of death.” (DOR s initial brief, page
5) .

M. MCue quoted a Mntana Suprene Court decision
(State v. Stanko (1998), 292 Mnt. 214, 225,974 P.2d 1139
1148) that held, “when construing a statute, it nust be read
as a whole, and its terns should not be isolated from the
context in which they were used by the legislature.”

M. MCue presented portions of the |egislative record
surrounding the 1997 |egislation which anended the wording
of Section 15-6-211, MCA. M. MCue argues that the only
purpose of the anendnent was to increase the inconme
[imtation requirenents in the statute, which are set forth
in subsections (1) (b) (iii) for a disabled veteran and (2)
(b) for the surviving spouse of a veteran and not to expand
the class of veterans who are eligible for property tax
exenpti on.

Section 15-6-211, MCA (1997) fornerly provided:

(1) A residence, including the lot on
which it is built, owed and

occupied by a veteran or a
veteran’s spouse is exenpt from

property taxation under t he
foll owm ng conditions. The veteran
must . . (a) if living . . (ii) be

rated 100% disabled due to a
servi ce-connect ed disability by



the United States departnment of
veterans affairs or its successor
(Enphasi s supplied.)

The current law, as noted above, specifies that a 100%
servi ce-connected di sabled veteran is eligible for exenption
from property tax on his primary residence if he has been
rated 100% service-connected disabled. The key word change,
from“be rated” to “has been rated” in Section 15-6-211, MCA
is the crux of the issue in this appeal.

M. MCue contends that the |legislative history provides
no clear indication that the l|egislature intended to expand
the class of veterans eligible for property tax exenption to
include all veterans who were ever rated 100% di sabl ed;
rather, the intent, and final outcone, was to increase incone
[imtations necessary to qualify for the exenption for both
100% servi ce-connected veterans and their unmarried surviving
spouses.

Further evidence, according to M. MCue, of the
| egislators’ intent solely to increase inconme limtations can
be found in the Conmpiler’s Coments to the anended code
section. The Conpiler’s Coments are the Legislature’s
official summary of the effect of amendnent of the statute.

The Conmpiler’s comments for Section 15-6-211, MCA, in the



1997 edition of the Mntana Code Annotated, and also in the
Annot ations to the Montana Code Annotated, state in full:

1997 Anmendnent: Chapter 301 in (1) (b)
increased the inconme limtations from
$15,000 to $30,000 for a single person
and from $18,000 to $36,000 for a
married couple; in (2) (b) increased
the inconme limtation from $15,000 to
$25,000; and made mnminor changes in
styl e. Amendnent effective January 1,
1998. (Enphasis added.)

M . McCue additional ly cont ends t hat statutory
exenptions from taxation, if anbiguous, are to be narrowy

construed against the taxpayer. Mntana Bankers Ass'n v.

Mont ana Departnent of Revenue (1978) 177 Mont. 112, 117, 580
P.2d 909; Flathead Lake Methodist Canp v. Wbb (1965), 144
Mont. 565, 573, 399 P.2d 90; State ex rel. Whitlock v. State

Board of Equalization (1935), 100 Mnt. 72, 84-85, 45 P.2d

684.
TAXPAYER S CONTENTI ONS
M. MGChie argues that the 1997 anendnment to Section
15- 6- 211, MCA, signifies t hat , si nce t he Vet er ans

Adm nistration has rated him as 100% service-connected
disabled in the past, this is the only requirenent specified
by statute, not that the veteran currently carry that rating.

In its assertion that the veteran nmust maintain his
100% disability rating into perpetuity, t he DOR' s

interpretation of Section 15-6-211, MCA, is not consistent



with the plain wording of the statute itself, which specifies

nmerely that the veteran has been rated 100% di sabl ed because

of a service-connected disability.

Regarding the disparate treatnent of the 100% di sabl ed
veteran and the surviving spouse, M. Peterson counters that
such treatnent is entirely consistent with allowng the
exenption for the veteran if he or she “has been” rated 100%
but is not currently rated 100% di sabl ed. The spouse of a
deceased veteran is clearly treated in a different manner in
this regard than a veteran. The incone |evel requirenent was
| owered for a spouse and the spouse is specifically required
to present a letter indicating that the veteran was 100%
service-connected disabled at the tinme of death. In
addition, the veteran can be married to receive the exenption
but the spouse cannot. If the legislature had intended to
treat the veteran and the surviving spouse precisely the
same, it would not have different incone |evel requirenents
and different marital status requirenents and would have
retained the wording “nust be” in the statute instead of
changing it to “has been”. The legislature allowed the
exenption for a living veteran who previously was rated 100%
di sabled, but did not allow it for a deceased veteran's
spouse unless the veteran was rated 100% di sabled at the tine

of death. There would be no other reason to include the



words “at the tinme of death” other than to limt the benefit
to a spouse while allowing it to the veteran, as was the case
with [owering the incone |evel requirenent from $30,000 for a
single veteran to $25,000 for a spouse of a deceased veteran,
and with requiring the spouse to be single.

M. Peterson argues that the |anguage of the governing
statute is so clear and unanbi guous that there is no need to
resort to an analysis of legislative history in order to
devel op an opinion of legislative intent and cites Estate of
Garland (1996) 279 Mont. 269, 273-274, 928 P. 2d 928, 930.

“Where the | anguage of the statute is clear and unanbi guous,

the statute speaks for itself and we wll not resort to
| egi sl ative hi story or ot her extrinsic means of
interpretation. . . Wuere the intention of the legislature

can be determned from the plain neaning of the words used,
our role ininterpreting the statute is at an end.”
Additionally, the language of the statute is so plain
and wunanbiguous that it is wunnecessary to point out that
statutory exenptions from taxation are to be narrowy
construed agai nst the taxpayer. The Montana Suprenme Court
found in Montana Banker’'s Association et al. v. Mntana
Departnent of Revenue (1978), 177 Mnt. 12, 117, 580 P. 2d
909 that “This rule of statutory construction, however,

applies only to anbiguous statutes where |egislative intent
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is not clear from the |anguage of the statute and has no
application where, as here, the neaning of the statute is
clear from its |anguage.” Customary usage of the English
| anguage sinply does not include the DOR interpretation of
the words “has been” to also nean “maintaining into the
present.”

BOARD DI SCUSSI ON

The | anguage of Section 15-6-211 (1) (b) (ii) is plain
and unanbi guous. It does not require the veteran to currently
be 100% di sabled to get property tax relief, provided that he
or she qualifies in all other respects, which MChi e appears
to have done. Therefore, there is no need to consult
conpiler’s comments or legislative history or to rely upon
judicial findings that statutory exenptions for taxation are
to be narrowly construed against the taxpayer. The record
indicates that M. MGhie has been rated as 100% di sabl ed due
to his service in the US mlitary and that is all the
statute requires. The statute could not be nore plain. “Has
been” neans just that. Conmon sense use of the |anguage does
not inply those two words to nean “namintaining into the
present” or continuing into perpetuity as the DOR suggests.

The appeal of the Departnent of Revenue is denied and
the decision of the dacier County Tax Appeal Board is

af firned.
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CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over
this matter. Section 15-2-301, MCA

2. Section 15-6-211 (1) (b) (ii), MCA, provides:

A residence, including the lot on which
it is built that is owned and occupied
by a veteran or a veteran's spouse is
exenpt from property taxation if the
veteran: . . (b) if living: . . (ii)
has been rated 100% di sabl ed because of
a service-connected disability.

3. Lowell MCGhie was rated 100% di sabl ed because of a
servi ce-connected disability by the Veterans Adm nistration
from March 20, 1946 to February 11, 1948 and from August 12,
1948 to May 21, 1949 and from Decenber 1, 1949 to February
10, 1951. (Stipulation of Facts, page one) and, therefore,
fulfills the requirenments of Section 15-6-211 (1) (b) (i)
to gain property tax exenption on his primary residence.

4. The appeal of the Departnment of Revenue is hereby
denied and the decision of the G acier County Tax Appeal
Board is affirnmed.

I
I
I
I

Il
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of Montana that the subject property shall be

exenpt from real property taxation pursuant to 815-6-211,

MCA.
Dated this 26th day of Cctober, 2000.
BY ORDER OF THE
STATE TAX APPEAL BQARD
( SEAL)

GREGORY A. THORNQUI ST, Chai rman

JAN BROMN, Menber

JEREANN NELSON, Menber

NOTI1 CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 26th day
of COctober, 2000, the foregoing Oder of the Board was
served on the parties hereto by depositing a copy thereof in
the U S. Mils, postage prepaid, addressed to the parties as
fol |l ows:

Rodney M Peterson

Attorney at Law

PETERSON, PETERSON & SHCRS, P.C.
P. O Box 10

Cut Bank, Montana 59427

St ephen R McCue

Tax Counsel

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, MI 59620

d aci er County Appraisal Ofice
d aci er County Courthouse
Cut Bank, Montana 59427

Janes N. Hannah

Chai r per son

@ acier County Tax Appeal Board
308 Second Street SW

Cut Bank, Montana 59427

DONNA EUBANK
Par al egal
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